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Foreword

The United States is experiencing a severe shortage of qualified direct-care workers to provide
personal care services. This shortage only promises to grow as our country ages. Direct-care
work is demanding, and working conditions are often difficult. Turnover is high because the job
is strenuous and offers limited opportunities for advancement, inadequate training, lack of
respect, and exclusion from care planning. These workers also are underpaid and often lack
benefits. Nearly one in five home care aides live below the poverty line, with an income of
roughly $1,000 per month, and four in ten lack health insurance.

If policymakers want to ensure quality of care in peoples’ own homes, where most people with
disabilities prefer to live, they must address the pay and benefits that direct-care workers receive
from Medicaid, the major payer for long-term care services.

To assist states in ensuring the quality of personal care services, the AARP Public Policy
Institute commissioned two of the nation’s top experts on the direct-care workforce to provide
this in-depth analysis of state and local practices and initiatives to improve the wages and
benefits received by direct-care workers. The authors address the pros and cons of different wage
enhancement strategies as well as their practical implications. It is our hope that policymakers,
providers, researchers, and advocates will draw upon the emerging state-level experience and
lessons analyzed in this report as they seek to improve the wages and benefits paid to workers.

The AARP Public Policy Institute also commissioned a companion report, Bridging the Gaps:
State and Local Strategies for Ensuring Backup Personal Care Services, which examines the
adequacy of backup service assurance systems when direct-care workers are unable to provide
services or when emergencies arise. Together, these two papers highlight critical issues that need
to be addressed to ensure the viability of home care services under Medicaid for people with
disabilities.

Wendy Fox-Grage and Enid Kassner
Senior Policy Advisors
AARP Public Policy Institute
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Executive Summary

Introduction

From the perspective of someone who is authorized to receive Medicaid personal care services
(PCS), the most basic “quality” issue is straightforward: Can I find a qualified worker to
provide the services I need? While many factors influence the adequacy and stability of the
PCS workforce, empirical evidence from a growing number of research studies reveals that the
wages and benefits paid to personal care workers play a fundamental role in determining the
quality and quantity of workers.

Given the vital role that wages play in determining workforce adequacy and ultimately care
quality, it is of serious concern that, in most states, personal care and home care workers earn
wages that place them in the realm of low-wage work. In addition, these workers typically lack
access to affordable benefits, receive minimal training, and are often employed on erratic, part-
time schedules.

The consequences of chronic low job quality for direct-care work are by now well known: most
states across the country report shortages of direct-care workers, high turnover rates, lack of
qualified staff, and difficulty retaining workers. Low retention and high turnover also create
strong disincentives for providers to invest in staff training as well as in retention-oriented
supervisory practices and career advancement programs—_practices which, in addition to higher
wages and better benefits, can play an important role in improving job quality.

In light of the critical interconnections between the quality of jobs and the quality of care, this
report examines state and local initiatives to improve wages and benefits for direct-care workers
delivering Medicaid PCS. Seven strategies for improving direct-care wages and benefits are
identified and effective practices for states are highlighted as well.

Methodology

In January 2005, a written survey was fielded to Medicaid officials and state units on aging in the
50 states and the District of Columbia asking questions relating to health insurance benefits for
direct-care workers as well as supplementary questions designed to identify whether states set
wage rates for publicly-funded personal care workers. Eleven states and the District of Columbia
were selected for more in-depth investigation to gather information about either common or
innovative practices. In addition to the 2005 survey and follow-up telephone interviews, relevant
secondary sources such as federal and state government websites, and state-specific reports and
regulations, were reviewed. Several of the follow-up states were selected because various state or
national reports indicated interesting programs or policies in these states.

Findings

1. In most states, PCS wages for workers delivering Medicaid PCS are not set by the state
but rather are determined by employers. In their responses to the 2005 state survey, the
majority of states (22 of 38 responding states or 58 percent) said that they do not directly set any
wage rates for Medicaid PCS, frequently adding that wage rates are determined by provider
agencies. Although the wage rates received by agency PCS workers are generally agency-



determined, they are influenced by the reimbursement rates that provider agencies receive. The
underlying reimbursement rates, in turn, either are set by the state and apply to all provider
agencies or, alternatively, the rates are negotiated between the provider agencies and a regional
intermediary such as an Area Agency on Aging. Another variation on the negotiation option is that
the reimbursement rates may be the result of a regular bid process between provider agencies and a
state purchase-of-services office. Larger states particularly tend to delegate ultimate rate-setting
responsibility to regional or county agencies. However, in contrast to wage setting for agency-
employed PCS workers, a number of states do set the wage rates paid to directly-hired PCS
workers in Medicaid- or general fund-supported consumer-direction programs. In states where
directly-hired PCS workers are represented by unions and have collective bargaining status, the
wage rates and related benefits ultimately are legislatively approved and set by the state. However,
they usually result from regular contract negotiations between the union and a public authority that
serves as the employer-of-record for PCS workers.

2. The ability to provide access to affordable health insurance for direct-care workers is an
issue of growing concern around the country with nearly a quarter of state survey respondents
reporting strategies or plans to develop mechanisms to address the lack health insurance. Only 18
percent of state respondents (seven states) report that their states currently collect data on health
insurance coverage by occupation or have the capacity to collect such data.

3. States, localities, and advocates have engaged in seven types of strategies to improve
direct-care wages and benefits:

a. Wage pass-through legislation. Wage pass-throughs—that is, legislatively enacted
appropriations earmarked for specific groups of direct-care workers—are a popular, although
problematic, state policy tool for addressing inadequate direct-care wages. The evidence to date
suggests that pass-throughs at best have been an imperfect substitute for what can be seen as a
defect in most state reimbursement methods for Medicaid home and community-based services
(HCBS)—namely, the failure to provide for a built-in cost-of-living adjustment.

b. Rate enhancements linked to provider performance goals or targets. A few states
provide enhanced rates to PCS agency providers meeting certain programmatic, financial, or
performance goals relating to improved workforce outcomes such as higher retention and better
quality of care. These enhanced rates can be used to maintain higher wages and benefits.

c. Reform of methods for rebasing and updating reimbursement rates for HCBS so that
they are based on actual costs and/or competitive market rates. The principal driver of the
actual wage rates and benefits received by workers is the reimbursement rates that states pay to
provider organizations for the delivery of PCS. States can improve direct-care compensation by
reforming their methods for rebasing and/or updating HCBS reimbursement rates, although more
systematic rate-setting methods do not necessarily guarantee wage and benefit improvements for
workers because provider agencies typically make the final determination of worker wage rates.

d. Litigation against state Medicaid agencies. In the last six years, federal lawsuits, brought
by groups of Medicaid-eligible individuals challenging state Medicaid HCBS payment policies
and payment rates, have been pursued in a number of states. These lawsuits claim, among other
things, that state Medicaid payments violate federal Medicaid law because direct-care wages
allegedly are so low that the resulting workforce is insufficient to provide Medicaid beneficiaries
with reliable services. Another litigation strategy has been to challenge state HCBS
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reimbursement rate-setting through lawsuits in state courts brought by provider associations.
Either through their resolution in the courts and/or the scrutiny they create along the way,
litigation strategies have been effective in creating pressure on states to improve their
reimbursement methods, increase payment rates, and support higher wages and benefits for direct-
care workers. However, the legal system tends to move slowly, with full resolution often requiring
many years of ongoing effort and legal costs.

e. Collective bargaining by direct-care workers. To date, the collective bargaining model
which has had the greatest impact on personal care workers is the “public authority” model for
personal care workers directly hired by consumers. Currently, four states—California, Washington,
Oregon, and Michigan—have created these quasi-public intermediaries which typically serve as
the “employer-of-record” for independent workers whose remuneration comes from public funds.
When combined with worker representation, these arrangements have achieved significant wage
and benefit increases through biannual contract negotiations.

f. Living wage ordinances and minimum wage improvements. Significant wage increases
for many low-wage workers, including direct-care workers, have been achieved through city and
county living wage ordinances and through action to increase state and city minimum wage
standards. A municipal living wage ordinance typically applies only to private agencies and
companies receiving significant contracts through city or county procurement processes while a
minimum wage establishes a pay floor for a// businesses in a given locality, and thus covers a
greater number of workers.

g. Health insurance initiatives targeted at direct-care workers. While most of the above
strategies focus primarily on wages, they do not preclude attention to benefits. In just the last few
years, the problem of direct-care workers’ lack of access to affordable health care coverage has
gained greater attention on its own merits. A variety of initiatives, ranging from small, local pilot
demonstrations to statewide campaigns, have been launched to gain greater health care coverage
for direct-care workers.

Summary and Conclusions
This review of state and local efforts to improve compensation for direct-care workers suggests
several important issues and implications for advocates, policymakers, researchers, and providers.

1. Lack of Federal Oversight and Guidance. Federal oversight of and guidance to state
Medicaid rate-determination methods and procedures have been minimal but should be
strengthened to help improve workforce adequacy and the quality of services received by
consumers. Few meaningful federal review requirements are in place regarding state rate-setting
methods and procedures, and the U.S. Centers for Medicare and Medicaid Services (CMS) has
not used its enforcement powers to assure adequate reimbursement payment. Furthermore, CMS
has not developed guidance for states concerning desirable rate-setting principles and standards
to inform rate setting across long-term care (LTC) settings. Useful guidance could include:

e Standards for assessing the adequacy and reasonableness of rates.
e Guidelines concerning the minimum frequency with which rates should be revised.

e Options regarding the economic and financial information to be considered when
establishing and/or revising base rates as well as updating them.

il



e Options for creating rate enhancement incentives (e.g., “pay-for-performance" or "tiered
reimbursement strategies') which target specific policy and program goals to be achieved
through performance standards related to quality-of-care and quality-of-job.

2. Existing Direction to States. Court decisions as well as federal statutes and regulations
arguably provide the following direction to state Medicaid agencies:

e Payments for services must be consistent with efficiency, economy, and quality of care.

e The state Medicaid agency’s payments must be sufficient to enlist enough providers so that
services under the plan are available to recipients at least to the extent that those services
are available to the general population.

e The state Medicaid agency must provide methods and procedures to achieve the above two
outcomes.

e The state Medicaid plan must describe the policy and methods to be used in setting
payment rates for each type of service included in the state’s Medicaid program.

e The state Medicaid agency must provide public notice of any significant proposed change
in its methods and standards for setting payment rates for services.

3. Ad Hoc Reimbursement Rate-Setting Methods. Most states set reimbursement rates for
Medicaid PCS in a relatively ad hoc manner:

e Ad hoc refers to situations where no requirements exist that rates be reviewed on a periodic
basis in order to evaluate their adequacy over time, and where no systematic process is in
place to update or rebase rates taking into account relevant economic and financial
information, including provider costs. Rather, rates are largely determined on an as-needed
basis in response to improvement or deterioration in a state’s financial condition, the
emergence of pressing workforce issues, or in response to targeted provider or consumer
advocacy efforts or lawsuits.

e Most states do not know what the provider agencies they contract with pay their workers or
the extent to which workers in direct-care occupations have health insurance coverage —
two key factors which research shows play critical roles in determining turnover and
vacancy rates and, therefore, the overall adequacy and stability of the PCS workforce.

e While Medicaid reimbursement rates for nursing facilities typically are updated annually
based on an inflation factor, these adjustments are extremely rare for HCBS. In the absence
of regular rebasing, the lack of an automatic cost-of-living adjustment means that the real
value of HCBS rates will fail to keep up with provider costs and inflation.

4. Problematic Rate Setting. Most current approaches to PCS rate setting and wage
determination are problematic for several reasons:

e Rates tend to be determined primarily by the overall state budget-driven process which can
be heavily influenced by political factors, including the relative advocacy strength of
different LTC providers, consumer groups, and organized labor.

e Providers are subject to considerable uncertainty regarding their year-to-year funding.
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e If the state neither knows the profile of worker wage rates and benefits paid by provider
agencies nor sets a ceiling on the percentage of administrative expenses, there is a danger
that rate increases will not reach workers.

e Lack of an integrated approach to rate setting across Medicaid HCBS can lead to unrelated
and inconsistent rate setting across departments and programs. This lack of coordination
can impede overall system-reform goals for LTC such as shifting the locus of care to home
and community settings and away from nursing facilities (“rebalancing”). It also can result
in different wages being paid to workers performing the same tasks, thus putting jobs in
one LTC setting at a competitive disadvantage relative to other settings.

5. No Single State Solution. Exemplary approaches to improving wage rates and benefits
for personal care workers usually are unique to particular state and local contexts. A one-
size-fits-all solution across the states is difficult to imagine given the considerable variation in
state circumstances. Instead, advocates, policymakers, worker associations, organized labor, and
provider associations need to determine, within their own unique state context, where the most
strategic leverage points lie for increasing direct-care wages and benefits. This review does
suggest that establishing a foothold in at least one LTC setting providing for regular and
consistent wage-setting review can be valuable for two reasons: It sets a precedent or standard
for other settings or occupations to follow, and it can create upward pressure on direct-care
wages in other sectors.

6. Effective Components of Wage and Benefit Improvement Strategies. While they are far
from common practice, particular components of compensation improvement strategies
deserve highlighting because they have the potential to have a noticeable impact on
improving the adequacy of wages and benefits for direct-care workers. These components
include:

e Providing an automatic update mechanism, such as an annual inflation adjustment using an
index tied to health care labor costs, or at least to the Consumer Price Index (CPI) or the
Medical Care CPI.

e Putting protocols and procedures in place which assure that the administrative portion of
the payment rate received by agency providers is not excessive and that a substantial
portion of any given rate increase is actually allocated to direct-care labor costs and,
therefore, can reach workers.

e Tying the evaluation of the adequacy and reasonableness of wage rates and benefits to a
“comparable wage” or “living wage” approach. The former assumes that direct-care staff
should be paid hourly wages and fringe benefits comparable to what other employees
receive in similar positions or which are otherwise competitive with local economic
conditions. Local market surveys conducted on a regular basis can be an effective tool for
determining comparable wages. The living wage approach assumes that direct-care
workers are paid a living wage at least sufficient to make them ineligible for government
assistance and able to afford basic living expenses. Still another alternative is to tie
reimbursement rate setting to a cost-based approach that recognizes providers’ actual costs
of doing business.



e Building in the capacity to evaluate the adequacy of the rates over time so that base rates
stay competitive and keep up with changing relative costs.

The continuing movement in this country toward an LTC system that is primarily home and
community-based raises the question of how to ensure the quality of care provided in hundreds
of thousands of private and congregate homes. While provider licensure, regulatory standards,
and quality management programs, including tracking and monitoring systems, clearly can play
important roles, investing in and supporting the quality and stability of the direct-care workforce
could not be more important to ensuring service quality and the well-being of consumers.

In sum, ensuring good quality care hinges on the ability of policymakers to address the adequacy
of the wages and benefits typically paid to direct-care workers. Most states appear to be at the
earliest stages of designing comprehensive and systematic approaches to setting payment rates for
directly-hired and agency-employed PCS workers. Federal guidance and direction in this area
appear to be remarkably minimal. At the same time, policymakers, providers, researchers,
consumers, and advocates seeking to improve the wages and benefits paid to workers can draw
upon the emerging state-level experience and lessons which this report begins to detail.
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1. Introduction

From the perspective of someone who is authorized to receive Medicaid personal care services
(PCS), the most basic “quality” issue is straightforward: Can I find a qualified worker to
provide the services I need? While many factors influence the adequacy and stability of the
PCS workforce, the wages and benefits paid to personal care workers play a fundamental role in
determining the quantity and quality of workers. This report examines state and local initiatives
to improve wages and benefits for direct-care workers delivering Medicaid PCS.

Empirical evidence from a growing number of research studies reveals that adequate wages and
affordable and accessible health insurance play a critical role in recruiting and retaining a
competent and stable direct-care workforce. Researchers consistently find a negative correlation
between higher wages and job turnover' and a positive correlation between employer-provided
health insurance benefits and average tenure (retention).” “Before and after” studies of actual
interventions that have improved wages and benefits for direct-care workers have found that
investments in better compensation have reduced turnover and increased retention.” Some
research also suggests that, for direct-care workers, health insurance is even more important than
wages in reducing turnover,” or in increasing the supply of direct-care workers and hours
worked.” Finally, while there are more studies for care received in nursing facilities than in home
and community settings, research indicates that the size, stability, and training of the direct-care
workforce all play a profound role in determining the quality of care and quality of life for
people receiving long-term care (LTC) services in home and community-based settings.®

Given the vital role that wages play in determining workforce adequacy and ultimately care
quality, it is of serious concern that, in most states, personal care and home care workers earn
wages that place them in the bottom 20™ percentile of the wage distribution—that is, in the realm
of “low-wage work.” The median hourly wage for all direct-care workers in 2004 was $9.45,
according to data from the U.S. Bureau of Labor, but personal care aides typically earn only
$8.18, significantly less than hospital and nursing home workers ($10.20) (see Chart 1).

Furthermore, most PCS workers lack access to affordable benefits. Surveys have shown that, in
general, workers consider health insurance to be the most important fringe benefit they can
receive from employers.” Roughly 40 percent of PCS workers lack health insurance,® and only
about 30 percent of PCS workers are covered under their own employer-based health care
coverage.’ PCS workers may find themselves uninsured for a number of reasons: they are not
offered coverage by their employers, they are ineligible for health benefits because they are part
time or new hires, they cannot afford to participate in their employer’s health insurance plan, or
they are self-employed.

In addition to low compensation, most PCS workers receive minimal training, and often engage
in erratic, part-time work. Supervision is often poor or non-existent, and career paths to higher-
paying related work usually are unavailable. As a result of these factors, personal care
employment is relatively unattractive because it does not offer the compensation and job quality
that would make it competitive with other job opportunities that low-income workers now have.

The consequences of chronic low pay and inadequate benefits for direct-care workers are by now
well known: most states across the country report shortages of direct-care workers, high turnover
rates, lack of qualified staff, and difficulty retaining workers.'® These factors combine to create



an industry with worker shortages and high rates of “churn,” with turnover typically ranging
from 40 to 50 percent annually for home health aides and personal care aides.'' Workforce
instability contributes to service delivery failure and disruptions, impeding the ability of some
consumers to remain in their own homes.'? Low retention and high turnover also create strong
disincentives for providers to invest in staff training as well as in retention-oriented supervisory
practices and career advancement programs—practices which, in addition to higher wages and
better benefits, can play an important role in improving job quality."

These concerns about the adequacy and instability of the direct-care workforce and the quality of
PCS are occurring at a time when the demand for non-institutional LTC services across the
country has been growing rapidly. A recent analysis finds that, from 1989 to 2004, Medicaid
LTC spending on personal assistance services provided under state personal care plans, home
and community-based services (HCBS) waivers, and the home health services benefit increased
steadily from $3.3 billion to $14.7 billion (1989 dollars)."* The growth in the PCS and home care
workforce has been commensurate: over the same time period, the size of this workforce tripled,
growing from 264,000 to 894,000. These patterns of home and community-based spending and
workforce growth stand in sharp contrast to institutional LTC, where spending increased only
19.7 percent over the same period and the workforce performing functions similar to personal
care and home health care workers expanded by just over a third (35.6 percent).

The continuing movement in this country towards an LTC system that is primarily home and
community-based raises the question of how to ensure the quality of care provided in hundreds
of thousands of private and congregate homes. While provider licensure, regulatory standards,
and quality management programs, including tracking and monitoring systems, clearly can play
important roles, investing in and supporting the quality and stability of the direct-care workforce
could not be more important to ensuring service quality and the well-being of consumers.

In light of the key role that direct-care worker wages and benefits play in determining the
availability and quality of PCS, states and localities around the country as well as advocates and
providers are working to improve wage rates and benefits for direct-care workers, often within
the midst of difficult state fiscal pressures. This report examines these state and local initiatives
in order to:

1. Identify the primary state and local practices and initiatives to improve wages and benefits for
direct-care workers;

2. Provide detailed information about the more developed state and local approaches; and

3. Highlight effective practices for states to consider.



Chart 1
Median Hourly Wages, 2004

\ \
Average U.S. Direct Care Worker ] $9.45

Certified Nursing Assistant | ‘ ] $10.20
Home Health Aide | ‘ | $8.92
Personal Care/Home Care Aide | ‘ ] $8.18
Hairdresser | ‘ ] $9.85

All Occupations ] $13.98

$7.78

Cashier

$0 $4 $8 $12 $16

Source: U.S. Bureau of Labor Statistics, November 2004.

Personal Care Services

Personal care services (PCS) refer to hands-on or cueing assistance with the performance of activities of
daily living (ADL) such as eating, bathing or dressing, or instrumental activities of daily living (IADL)
such as meal preparation, using the telephone, and transportation.'> PCS help older people and people
with disabilities maintain their independence in their own homes and communities.

Due to demographics and consumer preferences, PCS have been growing and now constitute a
considerable portion of Medicaid HCBS. Medicaid PCS can reach a beneficiary through one of three
channels: Through the PCS option of a state’s Medicaid program, through state Medicaid waivers
[1915(c) or 1115], or through the Medicaid home health benefit. Currently, 26 states plus the District of
Columbia use the personal care option in their Medicaid state plans to provide at least one type of PCS
program to adults.'® All states have waiver programs that provide these services to seniors and/or people
with disabilities.

In addition to Medicaid, many states provide PCS using state or local funds and/or funds received under
the federal Older Americans Act. These state programs frequently direct PCS to individuals who do not
qualify for Medicaid services either because of income ineligibility or because they require lower levels
of ADL support.




I1. Methodology

Three main methods were used to collect the information presented in this report: a written
survey fielded to state officials with responsibility for Medicaid LTC and aging programs,
follow-up telephone interviews with state and local officials, and review of relevant secondary
sources of state information. In many cases, the complexity of topics treated in this report
resulted in survey respondents making referrals to other contacts within their states for more
detail on specific issues and information about effective or innovative initiatives.

1. State Survey. At the request of the AARP Public Policy Institute, five supplementary
questions were added to the 2005 National Survey of State Initiatives on the Long-Term Care
Direct-Care Workforce.!” The questions were used to identify state wage-setting practices for
publicly-funded PCS workers, and also to identify state practices in tracking the provision of
authorized services and providing backup or emergency PCS.'® (See Appendices A and B for the
supplemental survey questions and responses, respectively.) In addition, the main survey
contained two questions related to health insurance for direct-care workers that also were
analyzed for this report (see Appendix C). The full survey, including the supplementary
questions, was fielded by e-mail in January 2005 by the Direct Care Workers Association of
North Carolina and the National Clearinghouse on the Direct Care Workforce; follow-up was
completed by August 2005.

Thirty-eight states responded to the main survey; two of these did not respond to the
supplementary section. After additional follow-up, two more responses to the supplementary
questions were received for a total of 38 overall responses or a 76 percent response rate.

2. Telephone Interviews. Eleven states—Arizona, Kansas, Massachusetts, Mississippi,
New Hampshire, Oregon, Rhode Island, Texas, Vermont, Washington, and Wyoming—and the
District of Columbia, were selected for more in-depth investigation of either common or
innovative practices and policies pertaining to wages and benefits. In addition, several follow-up
states were selected because various state or national reports indicated interesting programs or
policies in these states. In most states, the authors conducted more than one interview with state
officials and/or local service providers because of referrals to multiple state offices for more
information; in other instances, “expert” organizations or individuals on particular topics were
identified, and interviews were conducted with those agencies or individuals.

3. Secondary Research. To find additional information on state Medicaid
reimbursement practices that have a determinative impact on the wage rates that direct-care
workers receive, the authors searched a number of websites that compile state information on
these topics. These included the website of the Center for Personal Assistance Services at the
University of California San Francisco, the website of the National Association of State
Medicaid Directors, the state Medicaid database of the Kaiser Family Foundation, the website of
the National Governors Association, and the official CMS site.” In addition, the authors
accessed individual state government websites for specific reports and regulatory information. In
some cases, the authors were referred to state-specific reports during follow-up interviews.



II1. Findings

The authors report here on survey results concerning three topics: (i) The different ways that
wage rates are determined for direct-care workers delivering Medicaid home and community-
based PCS, (ii) the prevalence of state initiatives to address and quantify the lack of affordable
health insurance for direct-care workers, and (iii) seven policy and reimbursement tools that state
and local governments and other advocates have been using to improve the remuneration
received by PCS workers.

A. Survey Results on Wage Rates

In most states, PCS wages for workers delivering Medicaid PCS are not set by the state but
rather are determined by the agencies that hire them. In their responses to the state survey
conducted for this report, the majority of states (22 of 38 or 58 percent) responded that they do
not directly set any wage rates for Medicaid PCS. States set the payment rates to agencies, but
they do not specify the wages that the agencies pay.

The provision of Medicaid PCS usually takes place in one of two ways. One is through sub-
contracts with home care or attendant care agencies that hire, place, and supervise PCS workers,
or through subcontracts with residential care and assisted living facilities which in turn employ
direct-care workers to care for their residents. The other is through consumer-directed care
arrangements wherein the LTC consumer (or his or her surrogate)*’ directly hires and supervises
the workers. Nearly all states offer at least some consumers the option to direct their own PCS
while also offering agency-directed services. A few states provide virtually all of their Medicaid
PCS through a consumer-directed model (e.g., Oregon and California).

Mirroring this bifurcated service delivery system, most states now have a multi-track
approach to determining payment rates for Medicaid PCS provided to seniors and
individuals with physical disabilities, one approach for services provided by agencies and
another for services provided by independent providers. Each of these approaches “produces”
wages rates, but they emerge in different ways (see Exhibit 1).

Exhibit 1
Wage-Setting Approaches

Agency Worker Wages Independent Provider Wages
(workers employed by (workers directly hired by
agencies) consumers)
Set by provider agencies Majority of states
Set by state or county/ Majority of states

regional intermediaries,
or by consumers together
with case managers and
payroll agents

1. Wage rates received by agency workers. The wages received by agency PCS
workers are generally agency-determined but are influenced by the reimbursement rates which
provider agencies receive from Medicaid. The underlying reimbursement rates, in turn, either are
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set by the state and apply to all provider agencies, or, alternatively, the rates are negotiated
between the provider agencies and a regional intermediary such as an Area Agency on Aging
(AAA). Another variation is that the reimbursement rates may be the result of a bid process
between provider agencies and a state purchase-of-services office, wherein the latter issues a
notification of intent to contract as part of an annual bid procedure. The resulting payment rates
typically are fee-for-service rates for either hours of services provided or time units (such as a
quarter of an hour).

Larger states tend to delegate ultimate rate-setting responsibility to regional or county agencies.
For example, under Michigan’s Medicaid waiver program, MI Choice, the state largely contracts
with AAAs to serve as “waiver agencies.” These agencies in turn contract with provider agencies
to provide services in a specific region. The state pays these regional and county intermediaries a
total amount for their anticipated caseload, and the intermediaries are charged with setting the
rate for home care services by negotiating rates with individual home care agencies or other
vendors. The rates negotiated with one vendor may not be the same as those paid to another
vendor for the same service.

States which delegate rate setting to regional and county intermediaries may receive little if any
information about the rates actually paid to agencies and the resulting wage rates paid by agency
providers to direct-care workers.

2. Wage rates received by independent providers. In contrast to wage setting for
agency-employed PCS workers, a number of states do set the wage rates paid to directly-hired
PCS workers in Medicaid- or general-fund supported consumer-directed programs. For example,
in California, Michigan, Oregon, and Washington, where directly-hired PCS workers are
represented by unions and have collective bargaining status, the wage rates and related benefits
ultimately are legislatively approved and set by the state. However, they usually result from
biannual contract negotiations between the union and a public authority that serves as the state-
directed employer-of-record for PCS workers. Still another variation on wage-setting
mechanisms for independent providers can be found in consumer-directed programs, such as
Cash and Counseling.”' These programs may allow consumers to directly negotiate wage rates
with their independent providers, using the state minimum wage as a “floor” wage; in some
states, case managers and independent payroll agents assist with wage negotiation.

Again, large states may give counties complete or at least partial autonomy in setting consumer-
directed wage rates. Michigan is an example of a large state which recently moved from
“complete autonomy” to “partial autonomy” with the implementation of a wage floor for
consumer-directed workers in its Home Help Program. The program serves about 50,000 people
under the state’s Medicaid personal care benefit, and county boards of the Michigan Department
of Human Services set payment rates and approve services. As of early 2006, wage rates ranged
from $5.15 in Wayne County (the Detroit area which contains about 45 percent of the Medicaid
consumer-directed workforce) to $10.00 in Benzie and Grand Traverse Counties. These rates had
been frozen by the state since 2003. In July 2006, the Michigan Legislature established a
minimum $7.00/hour wage floor for the Home Help Program and gave a 50 cent/hour raise for
PCS workers already making more than the $7.00/hour wage floor.



B. Survey Results on Health Insurance Benefits

In their responses to the state survey conducted for this report, nine states (24 percent) reported
having (or having future plans to develop) strategies to address the problem of inadequate health
care worker insurance (see Appendix C for complete state responses).”? A careful review of
secondary sources showed that three of the non-responding states also had initiatives underway,
bringing the total number of states with health insurance projects impacting direct-care workers
to a dozen (see Exhibit 9 for details).

However, only 18 percent of state survey respondents (seven states) report that their states collect
data on health insurance coverage by occupation or have the capacity to collect such data (see
Appendix C).

C. Strategies to Improve Direct-Care Wages and Benefits
States, localities, and advocates have engaged in seven types of strategies to improve direct-care
wages and benefits. They are as follows:

e Strategy #1: Wage pass-through legislation
e Strategy #2: Rate enhancements linked to provider performance goals or targets

e Strategy #3: Reform of methods for rebasing and updating reimbursement rates for
Medicaid HCBS

e Strategy #4: Litigation against state Medicaid agencies
e Strategy #5: Collective bargaining by direct-care workers
e Strategy #6: Living wage ordinances and minimum wage improvements

e Strategy #7: Health insurance initiatives targeting direct-care workers

Strategy #1: Wage Pass-Through Legislation

a. Wage pass-throughs—that is, legislatively enacted appropriations earmarked to go
directly to specific groups of direct-care workers—have become a popular state policy tool
for addressing inadequate direct-care wages, but they can be problematic (see Exhibit 2).

Little research has been conducted on the efficacy of wage pass-throughs as a policy tool for
improving direct-care worker wages and reducing turnover and vacancies. However, it is clear
that their effectiveness is closely connected to: (i) the size of the wage increase, (ii) whether state
legislatures require and ensure that pass-through funds are used to increase direct-care wages and
benefits, and (iii) whether states insist that outcomes be monitored.”



Exhibit 2
Wage Pass-Through Legislation

What Is It? State Examples Results
Legislatively enacted e About two dozen states in e A popular state strategy, but
appropriations earmarked for recent years have implemented actual trickle down to wages is
specific groups of direct-care wage pass-throughs for direct- often small, typically
workers. care workers. approximating change in cost-

o Over 40 percent have been for of-living.
workers in skilled nursing e Enforcement and
facilities only.** accountability mechanisms
e Examples of relatively often are lacking.
successful pass-throughs e Annual legislative and
include Wyoming and the advocacy effort required.
District of Columbia.

Wyoming offers an example of a wage pass-through that has been effective in increasing wages
for a specific segment of its direct-care workforce, namely, direct support professionals
providing PCS to individuals with intellectual and developmental disabilities (see Exhibit 3).
Notably, the Wyoming Legislature has continued to maintain its considerable initial investment
by providing two years of follow-up increases. It has also required that the expected outcomes of
this investment—increased wages, and reduced turnover and vacancies—be tracked and
reported.

Exhibit 3
Wyoming: Example of a Successful Wage Pass-Through

Spurred in part by the fact that Wyoming wages for direct service professionals ranked 50™ in the nation,
the Wyoming Legislature in 2000 commissioned a wide-ranging survey of wages and salaries of
nonprofessional direct-care personnel. The goal of the study was to determine “the level of salary and
benefits needed to attract, retain and build a skilled workforce of direct healthcare providers”.> The final
report concluded that the average wages of direct-care staff were uncompetitive and that healthcare
providers would continue to have difficulty recruiting and retaining direct-care staff until wages in this
sector were increased. The report calculated the cost to state government of increasing the average wage
paid to direct-care staff to $10.23 (90 percent of the market rate as determined by the survey).

In response to this study that focused on all direct-care workers, in 2002 the Wyoming Legislature
appropriated a 28 percent increase in funds for the adult developmental disability waiver with the goal of
improving staff reimbursement and retention. This increase was followed by two further cost-of-living
increases (3 percent each). Wages and retention for Wyoming direct support professionals working in
programs for people with developmental disabilities have been transformed: The average wage level
(after 12 months of work experience) increased from $7.38 in Fall 2001 to $10.74 in Fall 2004, and full-
time staff turnover declined from 52 percent to 32 percent over the same time period.”® New training and
career development initiatives funded by the state have also played a positive role in reducing turnover.”’

Another strong and successful wage pass-through, directed at personal care and home health
aides, was implemented recently by the District of Columbia. This appropriation raised the
hourly reimbursement rate for services provided under the District’s own Medicaid plan as well
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its two Medicaid waivers by $2.80, effective January 2006, with instructions that $2.00 of the
increase be paid out in higher wages such that home care workers receive payment of a “living
wage” at “a minimum of $10.50 per hour.”*® Providers failing to meet this “minimum wage
requirement” become ineligible for receiving Medicaid funds, but the primary driver of
compliance appears to be word-of-mouth and competition, particularly since surrounding
jurisdictions, up until the recent wage increase, tended to pay higher wages than the District.

The wage improvements resulting from the Wyoming and District of Columbia policies appear
unique when compared to most state wage pass-throughs implemented across the country. In
general, wage pass-throughs have proven to have problematic features:

e Too Small. While the initial appropriations request may be significant relative to the payroll
of providers, actual appropriated amounts are often too small to make much difference, even
when these monies are fully received by the intended workers. At most, many of these
appropriations typically approximate at best the annual change in the overall cost of living.*’

e Unreliable. Pass-throughs must be repeated every year because they depend on annual
appropriations which are not automatic and, therefore, cannot be counted on. As a result,
pass-throughs tend to be an unreliable source of additional funding.*

e Lack of Accountability or Enforcement. The effectiveness of pass-throughs depends on
their ability to successfully “trickle down” to worker wages and benefits, but many states fail
to put in place strong accountability mechanisms or enforcement procedures. Even in
instances where accountability and enforcement measures have been specified, providers
have not always distributed the pass-through funds to workers.’'

e Selective Settings. Pass-throughs rarely are directed at direct-care workers across all LTC
settings but rather are targeted to specific settings. Many wage pass-throughs enacted to date
have been directed at nursing home workers; far fewer have targeted PCS workers in aging
programs or programs for individuals with physical disabilities.

¢ Time-Consuming and Expensive. Finally, pass-throughs require on-going, sustained
advocacy, usually on an annual legislative cycle, on the part of providers, consumers, and
workers. As a result, they can be time-consuming and expensive.

b. The evidence suggests that, to date, wage pass-throughs have been at best an imperfect
or ad hoc substitute for what can be seen as a defect in most state HCBS reimbursement
methods, namely, that these methods do not provide for a built-in cost-of-living
adjustment. Pass-throughs generally are largely a symbolic way for state legislatures to
acknowledge that direct-care workers are important and underpaid.

Strategy #2: Rate Enhancements Linked to Provider Performance Goals

a. Some states, for example, Rhode Island and Texas, provide enhanced rates to
agency providers meeting certain programmatic, financial, or performance goals. In
the case of Rhode Island, although no formal evaluations have been conducted, the state
official interviewed reports that these enhanced rates have encouraged higher direct-care
wages and benefits as well as better quality of care (see Exhibit 4).



Exhibit 4
Rate Enhancements Tied to Performance

What Is It? State Examples Results
Enhanced reimbursement rates to | Rhode Island, Texas In Rhode Island, some evidence of
agency providers that meet higher wages and benefits, improved
certain programmatic, financial, retention, and higher quality of care
or performance goals. (no formal evaluations conducted).

In Rhode Island, the Department of Health Services has operated an Enhanced Home Health
Agency Reimbursement Program since 2000. It provides additional reimbursement when agency
providers meet standards or performance goals beyond those pertaining to minimal licensing
requirements. The original goal of this program was not to raise direct-care workers wages per
se, but rather to improve the quality of home care services and increase staff retention. About
three-quarters of Rhode Island’s 64 licensed home care agencies currently apply to receive at
least one of seven possible rate enhancements for the following standards:

o Shift differential: For services provided on nights, weekends, and holidays.

e Staff education and training: For the provision of a comprehensive in-service training
program at a frequency of 20 percent above Rhode Island Department of Health licensure
requirements with 100 percent staff attendance.*?

e Client acuity: For services provided to a client assessed as being high acuity by the
agency’s Registered Nurse based on the minimum data set (MDS) for home care.

e Accreditation: For achievement of state accreditation and/or accreditation from the Joint
Commission for Accreditation of Healthcare Facilities (JCAHO)/Community Health
Accreditation Program (CHAP).

e C(lient satisfaction: For providers who maintain a log of client complaints and resolution
procedures followed.

e Continuity of care: When no more than two aides per client provide services to at least
85 percent of individuals receiving between 10-20 hours of agency home care services
each week.

e  Worker satisfaction: For improved staff retention such that 75 percent of employees
who work a minimum of two weeks are continuously employed for at least six months.

The enhancement attached to each of these standards ranges from $0.50 to $1.50 per hour of
service provided. An agency meeting all of the standards would boost its reimbursement rate by
as much as an additional $6.00 per hour of PCS.>

Texas initiated its Attendant Compensation Rate Enhancement Program in 2000 in response to
concern from legislators about low reimbursement rates for both home care providers and
nursing homes. The program provides enhanced rates to providers which agree to maintain a
higher level of attendant compensation, including wages, payroll taxes, workers’ compensation,
benefits, and mileage reimbursement.** Participating agency providers are required to spend
approximately 90 percent of their attendant revenues, including their enhancement, on attendant
compensation. In 2005/06, under Texas’s Medicaid Waiver Program called the Community
Based Alternatives (CBA) Program, providers can choose to participate at one of twenty
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different successive levels of enhancement, ranging in five-cent increments up to a dollar. The
maximum enhanced rate for an hour of personal assistance services is $10.93; the minimum is
$9.98. Providers choosing not to participate receive a rate of $9.93.% The participation rate of
CBA providers is 47 percent, and for other programs ranges from 25 percent to 64 percent, with
an average participation rate of about 50 percent.*

While no evaluation of the Texas enhancement program has been conducted to date, according to
a recent report issued by the U.S. Department of Health and Human Services (DHHS), “[ Texas]
[s]tate staff reported that participating providers have additional monitoring and reporting
requirements, but in return have less recruiting and training costs. In addition, by offering higher
rates for attendants, the facility will be more competitive than those offering lower rates.”’ For
state fiscal year 2006, state budgetary constraints have caused open enrollment for the attendant
compensation rate enhancement program to be cancelled. Agency providers that are already
enrolled are automatically re-enrolled.

b. While rate enhancements can be effective in directing additional resources to LTC
providers that are meeting important direct-care workforce goals and quality-of-care
outcomes, they cannot make up for inadequate base rates. For example, when the rate-setting
method does not provide for a cost-of-living adjustment (COLA), the real value of the rates fail
to keep up with provider costs and inflation, and, therefore, decline over time. In this situation, a
rate enhancement is likely to serve as a de facto one-time COLA for those providers meeting the
required standards.

Strategy #3: Reform of Methods For Rebasing and Updating Reimbursement Rates

The principal driver of the actual wage rates received by workers is the reimbursement rates
which states pay to provider organizations for the delivery of PCS. These reimbursement rates in
turn are determined by whatever methods are in place for rebasing and updating them.*® Federal
regulatory and statutory authorities give little guidance to states concerning rate setting for
Medicaid PCS.”

a. Across the country, ad hoc approaches to rate setting for Medicaid HCBS are the norm,
not the exception. Ad hoc refers to approaches where there is no state commitment to or explicit
systematic method for setting, rebasing, or updating the rates. As a result, rates are largely
established in response to improvement or deterioration in a state’s fiscal condition and often in
response to targeted provider, worker, or consumer advocacy efforts.

b. Some states, however, have improved direct-care compensation by reforming their
methods for rebasing and/or updating their reimbursement rates for Medicaid HCBS in
such a way that they are based on actual costs and competitive market rates. Arizona and
Texas are examples of states which have systematic methods for determining HCBS base rates
and for rebasing (see Exhibit 5).
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Exhibit 5
Reform of Methods for Rebasing and Updating Reimbursement Rates
for Personal Care Services

What Is It? State Examples Results

Establishment of a systematic, Arizona, Texas ¢ Reduces reliance of rate setting on
on-going method for determining the political process and links it to
payment rates for PCS based on actual costs of providing services.
providers’ actual costs and
competitive market rates, and
allowing for evaluation of
adequacy of rates over time.

Also consider examples from
other human service areas
such as childcare. e Reduces provider uncertainty about
year-to-year funding.

¢ Promotes consistency and
coordination of rate setting across
programs and departments.

¢ Does not guarantee wage
improvements for direct-care
workers.

As a result of an ongoing court case (Ball v. Biedess,; see Strategy #4 below), Arizona has
instituted important revisions to its rate determination process. Arizona delivers Medicaid LTC
services through a managed care program that serves about 40,000 Medicaid beneficiaries.
Selected by a competitive bid process, the state currently contracts with seven Program
Contractors (PCs) to administer services, and these PCs in turn subcontract with local agencies
and facilities to provide actual care services. The PCs are paid a bundled rate prospectively on a
capitated per member per month basis,*” and then they negotiate payment rates with individual
providers.

In 2001, Arizona rebased its fee-for-service (FFS) rates for Medicaid HCBS. These rates, along
with utilization rates, are the two key inputs into the calculation of the system’s capitated rates.
According to the consultants who assisted in the development of the new approach, this rate-
setting method has two important features: “a structure for evaluating the adequacy of the rates
over time” and a method for evaluating “the adequacy of the individual assumptions and
components used to set the rates” (e.g., the level of wages or benefits).*! The new model was
used to build rates based on what the program was purchasing for each service in terms of:

e Hourly and annual wages (estimated using Arizona data from the Occupational Economic
Statistics data from the U.S. Bureau of Labor Statistics (BLS)).

e Employee-related expenses (EREs) such as Federal Insurance Contributions Act (FICA)
taxes, workers’ compensation, unemployment compensation, and health/dental insurance
(EREs assumed at 30 percent of wage bill).

e Adjustment factor for non-direct-care service hours (total hours adjusted for time spent
traveling and completing notes/records, and “down time”).

e Average mileage.
e Administrative overhead (at 10 percent of non-travel cost).

Initial baseline cost data for these components were derived from the results of a cost survey sent
to a sample of providers.
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In two of the three years after 2001, the state Medicaid agency trended the FFS HCBS rates by
an inflationary factor of 3.4 percent. Then in 2004-05, it began a rebasing process designed to
update the components of the above model. Additional sources of information were considered:
A survey was conducted of Arizona home and community-based LTC providers in order to
gather information about wages, benefits, travel time, mileage and supervision; and information
was obtained about rates paid by other agencies for similar services in Arizona as well as rates
paid in other states. Among other changes, rate models were modified to reflect the highest wage
data available, either from the BLS or from a provider survey.

In 2003, Texas centralized all of its rate setting in one department, the Rate Analysis Department
(RAD) of the Texas Health and Human Services Commission (HHSC). This change was part of
a major restructuring that eliminated twelve Health and Human Services agencies by
consolidating functions within five newly-defined agencies.

RAD develops reimbursement methodology rules for determining payment rates or rate ceilings
for recommendation to HHSC for Medicaid payment rates and non-Medicaid payment rates for
programs operated by the Department of Aging and Disability Services (DADS) and the
Department of Family and Protective Services (DFPS). The Texas Legislature directed that rates
for nursing facilities and home and community-based settings be set in a similar manner and that
both have enhancement payments for increased staffing.** All contracted providers, whether
nursing facilities or providers serving home and community settings, are required to submit
financial and statistical information via an electronic cost report. Rates are reviewed every two
years, and rate components are based on the weighted median of adjusted costs of all facilities.
Allowable cost categories include: attendant care costs, other direct-care costs, facility costs,
dietary costs, and administration and transportation costs. Final rates are subject to appropriated
funding.

¢. While Medicaid reimbursement rates for nursing facilities typically are updated
annually based on an inflation factor, these adjustments are extremely rare for HCBS.

In addition to having a systematic and regular method for rebasing reimbursement rates, another
critical component of ongoing and consistent rate setting is a reliable method for updating rates
in non-rebasing years. It is extremely rare for Medicaid HCBS rates to be subject to regular cost
of living adjustments. Texas and Arizona again are examples of states which have built in an
inflation adjustment factor to their HCBS rate setting. Recently, Texas has been using an
inflation adjustment factor of 4.4 percent and Arizona a 3.4 percent rate of increase. However,
these increases are subject to appropriated funding and do not necessarily occur annually.

d. While more systematic reimbursement rate-setting methods are desirable for many
reasons, they do not necessarily guarantee wage and benefit improvements for workers. In
the case of Arizona, for example, while wage rates for attendant care workers have improved,
they have increased far less than the FFS reimbursement rate received by provider agencies.*
The latter has increased approximately 41 percent from October 2000 to October 2005—from
$11.00 per hour to $15.52. Attendant care wages, in contrast, have only increased by 11 percent,
from $8.46 to $9.39, according to Arizona wage data from the BLS for 2001 and 2005. Survey
data from Arizona’s state Medicaid agency suggest an even more modest wage increase of only
nine percent to $8.95. These observed wage increases suggest that the wage rates of attendant
care workers in Arizona at best have kept up with inflation. In sum, while it contains desirable
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features and appears to have resulted in substantial reimbursement rate increases to provider
agencies, the available evidence indicates that Arizona’s new reimbursement methodology has
yet to result in a significant upgrade in the wages paid to attendant care workers.

In Texas, while reimbursement rates for PCS are revised using a systematic provider cost-report
approach, and while there are incentives for providers to direct more funding toward increased
wages, in fact only about half of providers avail themselves of this rate enhancement, with the
balance choosing to remunerate personal care workers at just above the minimum wage of $5.15
(Texas relies on the federal minimum wage). PCS workers in Texas are among the lowest paid in
the nation. From 1999 to 2004, BLS wages data indicate that wages have only increased 3.7
percent, from $6.20 to $6.43, a negative increase in real terms taking into account inflation.**

Both the Arizona and Texas approaches to HCBS reimbursement rate setting are examples of
cost-based approaches. Other methods are possible. For example, the effort by Wyoming’s
legislature to reform reimbursement rates for PCS provided to individuals with developmental
disabilities evidences the beginnings of what might be called a “comparable position approach.”
While it has not been formalized into a regular rebasing method in Wyoming (and, therefore, the
authors of this report have categorized it as a wage pass-through), it represents an important
effort to peg wages for at least one group of direct-care workers to competitive wages as
determined through a market rate survey process.

e. Reimbursement rate determination methods from other human service areas may
inform efforts to improve rate setting for Medicaid PCS. Together, the U.S. Congress and the
DHHS have encouraged a market-based approach to state rate setting for publicly reimbursed
childcare services. Authorization for the 1998 act establishing the Child Care and Development
Fund, the main fund providing matching federal dollars to support state childcare services for
low-income families, requires states to “provide a summary of the facts relied on to determine
that its payment rates ensure equal access,” including “[h]Jow payment rates are adequate based
on a local market rate survey conducted no earlier than two years prior to the effective date of the
currently approved Plan.”* Thus, states are required to conduct market rate surveys every two
years and to consider these market rates in setting the public rates, although they are not
compelled to use them. In addition, the Child Care Bureau of DHHS encourages states to set
their maximum reimbursement rates for public childcare providers at or above the 75t percentile
of current market-based fees.*®

Strategy #4: Litigation Against State Medicaid Agencies

a. In the last six years, lawsuits have been filed in a number of states either in federal
or state courts challenging state Medicaid HCBS payment policies and payment
rates (see Exhibit 6). The federal lawsuits were brought by groups of Medicaid-eligible
individuals who claim lack of access to HCBS, service failure, or denial of care in the
most integrated care settings. State lawsuits were brought by provider associations. The
lawsuits claim, among other things, that state Medicaid payments violate federal
Medicaid law because they are insufficient to enlist adequate numbers of providers. In
practical terms, what this means is that direct-care wages allegedly are so low that the
resulting workforce is insufficient to provide Medicaid beneficiaries with reliable
services.
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Exhibit 6

Litigation Against State Medicaid Agencies Based on Claims of Inadequate Payment Rates

What Is It? State Examples Results
Plaintiffs: Federal lawsuits Federal Lawsuits e Results vary across states and
brought by groups of Medicaid- | Arizona, California, Colorado, by lawsuit and need to be
eligible individuals who claim Mississippi, Wisconsin evaluated on a case-by-case
lack of access to HCBS, service basis.
failure, or denial of care in the State Lawsuits e Existence of lawsuit can create
most integrated care settings. Kansas, New Hampshire pressure for state policy
State lawsuits brought by changes, including higher
provider associations. payment rates.

Defendants: State Medicaid e Litigation can involve a lengthy
agencies; sometimes state human process and be very expensive.
service agencies.

The statute upon which inadequate payment claims rest is known as the “equal access” provision
of Title XIX of the Social Security Act (§1902(a)(30)(A)). It provides that:

A state plan for medical assistance...[must] provide such methods and procedures
relating to the utilization of, and the payment for, care and services available under the
plan...as may be necessary to...assure that payments are consistent with efficiency,
economy, and quality of care and are sufficient to enlist enough providers so that care and
services are available under the plan at least to the extent that such care and services are
available to the general population in the geographic area.

According to the latest litigation status report of the Human Services Research Institute,* since
2000, lawsuits have been filed in federal court in at least five states alleging inadequate payment,
among other claims: Arizona (Ball et al. v. Biedess et al. in 2000), Colorado (Mandy R. et al. v.
Owens et al. in 2000), California (Sanchez et al. v. Johnson et al. in 2000), Mississippi (Billy A.
and Mississippi Coalition for Citizens with Disabilities v. Jones et al. in 2002), and Wisconsin
(Nelson et al. v. Milwaukee County et al. in 2004). Of these five cases, only the Mississippi and
California cases have been fully resolved.

In Mississippi, a settlement was reached in March 2005 in which the state agreed to
increase payments to personal care attendants by $0.50 per hour effective July 1, 2005,
and request funds from the legislature for additional pay increases totaling $1.50 over
three years.48

In California, a District Court judge dismissed the Sanchez case in January 2004 agreeing
with the state that the federal Medicaid Act’s provision dealing with payment rates does
not confer individually enforceable rights for which Medicaid recipients and providers
can seek federal court intervention. The Ninth Circuit Court of Appeals upheld the lower
court’s decision in 2005. This decision represents a worrisome setback to advocates for
Medicaid beneficiaries seeking to base claims on the Medicaid Act’s equal access
provision. This provision, however, still is considered individually enforceable in other
parts of the country. CMS also can enforce the provision, but CMS has thus far shown
little inclination to do so.
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While it has been appealed to a higher court, the U.S. District Court’s August 2004 and June
2005 decisions in Arizona’s Ball v. Biedess case have attracted considerable attention. In this
case, the court found that Medicaid recipients went without critical home care services for
substantial amounts of time. The court found that, at the root of the service delivery problems,
were direct-care wages too low to elicit a sufficient supply of personal care attendants. Arizona
was ordered to make sweeping changes in its home and community-based LTC programs,
including providing a rate of pay to direct-care workers sufficient to attract enough workers.
Specifically, the court ordered Arizona to:*’

e Provide a rate of pay to direct-care workers sufficient to attract enough workers;

e In cases of a “gap” in service, provide “critical services” within a two-hour period using
on-call backup staffing; and

e Develop and employ methods and procedures both to calculate payment rates and
monitor provider performance in the delivery of services.

During the six years which the case has been under litigation, Arizona has taken demonstrable
steps both to increase the FFS reimbursement rates it pays for attendant care services, and to
revamp the methods which it uses to rebase and adjust capitated payment rates. However, the
available evidence indicates that these changes have yet to have a meaningful impact on wages
for attendant care workers (see Strategy #3 above).

Another litigation strategy is to pursue lawsuits in state courts challenging state reimbursement
rate setting for Medicaid HCBS. New Hampshire and Kansas offer two examples of this strategy.

In April 2004, the Home Care Association of New Hampshire (HCANH) filed a complaint in
New Hampshire Superior Court asking that the state be compelled to comply with an existing
state statute governing the establishment and updating of home health reimbursement rates
(including rates for homemaker services provided by personal care workers). That statute directs
the Commissioner of DHHS to establish a rate-setting methodology that builds rates to “reflect
the average cost to deliver services” in consideration of factors such as “economy, efficiency,
quality of care, and access to care”. It also directs that these rates be reviewed annually so that
they may “better reflect the average cost to deliver services”.”® In July 2005, HCANH and the
state reached a settlement which provides that DHHS will work cooperatively with HCANH and
its member agencies to establish a new rate-setting methodology based on the average costs of
providers and that cooperative and best efforts will be made to seek rate increases for provider

payments.

In Kansas, five community service providers and Interhab (an association of Kansas community
service providers) filed a class action suit in a county district court against the Kansas
Department of Social and Rehabilitation Services (SRS). The 2002 lawsuit (Interhab, Inc. et al.
v. Schallansky et al.) claims that state payments are insufficient to meet the needs of people with
developmental disabilities and, thereby, violate Kansas and federal law. The lawsuit alleges that
the state has violated its own act, the Developmental Disabilities Reform Act of 1996 (DDRA),
which plaintiffs argue mandates that the state provide “adequate and reasonable” funding for
community services and conduct regular rate reviews. Plaintiffs hold that the wage rate upon
which SRS bases payments is inadequate and that, therefore, provider agencies are unable to

16



recruit and retain qualified staff. According to Gary Smith of the Human Services Research
Institute:”'

The plaintiffs are asking the court to: (a) review all payment rates for the period 1996 —
2003; (b) order the state to pay for all “underfunding” during that period; (c) enjoin the
state to pay “adequate and reasonable reimbursement rates”; (d) enjoin the state to
establish a rate setting methodology that complies with federal and state law; and (e)
enter a judgment directing SRS to reimburse all costs incurred by the plaintiffs in
delivering services, including hourly wages and benefits that reflect the amounts paid to
other workers in each locality.

b. Litigation strategies can be effective in creating pressure on states to improve their
reimbursement methods, increase payment rates, and support higher wages and benefits
for direct-care workers, either through their resolution in the court system and/or through
the scrutiny they create along the way. However, the legal system tends to move very
slowly, with full resolution (including appeals of lower court decisions) often requiring
many years of ongoing effort and legal costs.

It should also be noted that the recent Sanchez decision (see above) poses a significant challenge
to outstanding and future individual claims of inadequate payment under the federal equal access
provision because it lends an appeals court’s support to the interpretation that Medicaid
beneficiaries do not have a private right of action in federal court with respect to this provision.
While it is clear that the federal government could enforce the equal access requirement against
any state Medicaid program, it will depend on which state the individual resides in as to whether
that individual can bring such a challenge. For example, under the 2006 decision of the Eighth
Circuit Court of Appeal in Pediatric Specialty Care, Inc. v. Arkansas Dept. of Human Services,
people living in the states of North and South Dakota, Nebraska, Minnesota, lowa, Missouri, and
Arkansas have been found to have the right to individually enforce the equal access law. With
the federal Courts of Appeal now in conflict, the status of the law is unclear over what had
appeared to be a settled right of Medicaid beneficiaries.

Strategy #5: Collective Bargaining by Direct-Care Workers

Economist and LTC researcher, Candace Howes notes, “Unlike the private employers in
manufacturing, retail, and services, which also pay very low wages, state and federal
governments are subject to direct political pressure from unions and consumer groups, often
working in coalition.”* Within the public LTC sector, this pressure has resulted in collective
bargaining outcomes which in some cases have resulted in significant improvements in direct-
care wages and/or benefits.

The collective bargaining model which to date has had the greatest impact on PCS workers
is the “public authority” model for PCS workers who are directly hired by consumers and
not by agencies (see Exhibit 7). Currently, four states—California, Washington, Oregon, and
Michigan—have created public authorities which assume responsibility, under agreements with
the state or under state laws, for the payment process and serve as the “employer-of-record” for
workers whose remuneration comes from public funds. They also provide a support system such
as training for both beneficiaries and providers, and often create and maintain registries of
individual home care provider candidates in order to improve beneficiary access to individual
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providers. (In Massachusetts, a Personal Care Attendant Quality Workforce Council was
approved by the state legislature in July 2006, overriding the governor’s veto, and is under
implementation. It is estimated that the new public authority will cover about 20,000 PCS
workers.)

Exhibit 7
Public Authorities
What Are They? State Examples Results
Independent governmental California (county-based; first ¢ When combined with worker
agencies (“public authorities”) one in 1992) representation, public
which serve as the employer-of- | Oregon (2000) authorities offer the potential for
repord for. personal care workers Washington (2002) §igniﬁcant wage and benefit
directly hired by consumers. L increases through regular
Michigan (2004)

contract negotiations.
Massachusetts (approved July .

; ) Authorities can vary in the
2006; under implementation)

degree to which they serve a full
set of interests of both
consumers and workers.

o State officials can be reluctant
to rely on an entity which
represents the interests of
consumers and workers to
conduct union negotiations on
their behalf.

In each of the four states with fully implemented authorities, independent providers elected to
join the Service Employees International Union (SEIU) or the American Federation of State,
County and Municipal Employees (AFSCME). The union then elects a bargaining committee to
negotiate contracts for the independent workers concerning wages and benefits with the public
authority (two years is the typical contract period). Once the legislature sets the overall
reimbursement rate for PCS, then these negotiations determine the amounts for wages and
benefits that get incorporated into the payment rates.

California, the first state to develop the public authority model, operates a county-based public
authority system that provides Medicaid-funded PCS to approximately 380,000 consumers of In-
Home Supportive Services (IHSS). Counties began establishing these authorities in 1992, and
there are now 52 of them. As of March 2005, there were 317,709 IHSS providers,53 and the vast
majority of these workers have chosen to organize with SEIU locals or with AFSCME. The
unions have been able to negotiate significant wage and benefit increases, although progress has
been slower in some counties (e.g., Los Angeles) than others. In general, according to SEIU, “all
IHSS workers in counties with a collective bargaining agreement now earn above the state
minimum wage of $6.45, with several counties achieving wages above $10 per hour.”* Benefits
(including health, vision, and dental insurance; pension; transportation subsidy; and limited sick
and vacation leave) have been added in several counties, although Howes reports that most IHSS
workers do not work enough hours to be eligible.”
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The Oregon Quality Home Care Commission was formed in 2000, and its 13,000 home and
community-based workers elected to join SEIU in 2001. The workers’ first contract, ratified in
2003, provided for a wage increase of 40 cents an hour, health insurance, workers’ compensation
coverage, health and safety training, and paid vacation days. According to SEIU, “negotiations
over health benefits were extensive and led to an innovative solution where the local is
administering the benefit”.>® The 2005-07 contract provides for vision and dental coverage as
well as a 25-cent increase in hourly wages.

The Washington Home Care Quality Authority (HCQA) was established in 2002 as the employer
of 26,000 personal care workers who elected to join SEIU. (Recently, employer-of-record
responsibility was moved from the HCQA to the Governor’s office.) In 2003, a two-year contract
was successfully negotiated which brought wage improvements, health benefits, and workers’
compensation insurance. However, the negotiated $2.00 hourly wage increase was rejected by
the governor who instead approved a 75 cents per hour increase. The negotiated contract for the
period 2005 to 2007 provides vision and dental health coverage and establishes a wage scale
based on cumulative career experience, effective July 1, 2006. Wages will be adjusted upward
for each employee based on accumulation of hours.>’

Michigan’s public authority, the Quality Community Care Council, was formed in December
2004. It covers about 41,000 independent, individual providers providing services under the
state’s Home Help Program, a program funded by the state’s Medicaid personal care benefit. The
unionization vote occurred in April 2005. Contract negotiations between the public authority and
SEIU were underway as of early 2006, and the Governor’s fiscal year 2007 budget proposal set
aside $20 million for wages increases for workers covered by the authority. Frozen since 2003 at
an average hourly wage of $6.69, in July 2006 the Michigan Legislature established a minimum
$7.00/hour wage floor for the Home Help Program and gave a 50 cent/hour raise for PCS
workers already making more than the $7.00/hour wage floor.

When combined with worker representation, the public authority model offers the potential for
significant wage and benefit increases through contract negotiations. However, state officials can
be reluctant to rely on an entity which represents the interests of consumers and workers to
conduct union negotiations on their behalf. In addition, the effectiveness of public authorities in
successfully representing and serving the interests of both workers and consumers requires a
delicate balancing of mutual interests and power.

Strategy #6: Living Wage Ordinances and Minimum Wage Improvements

Significant wage increases for many low-wage workers, including direct-care workers, have
been achieved through city and county living wage ordinances and through action to
increase state and city minimum wage standards (see Exhibit 8). A municipal living wage
ordinance typically applies only to private agencies and companies receiving significant
contracts resulting from the city or county’s procurement process, while a minimum wage
establishes a pay floor for all businesses in a given locality, and is thus more comprehensive
since it applies to a greater number of employers.”®
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Exhibit 8

Living Wage Ordinances and Minimum Wage Improvements

What Are They?

State Examples

Results

Living Wage Ordinances:

Local laws requiring private
businesses which receive
significant city or county service
contracts to pay their workers a
higher minimum wage, nearer the
wage which would enable
workers to meet their basic needs
or sustain a family.”

Living Wage Ordinances:

¢ 140 in the U.S. as of the end of
2005 with about 70 campaigns
underway. ©°

e Examples of ordinances
impacting significant numbers
of PCS workers include New
York City, Westchester and
Suffolk Counties in New
York, and San Francisco.

e Often significant wage increases
for covered workers.

e Covered workers whose
employers do not offer health
insurance typically are
compensated at higher rate (e.g.,
$1.00 more per hour).

e Wage discrepancies can be
created between covered and
not-covered workers.

State/City Minimum Wage
Laws:

Laws which set the minimum
wage above the federal level, or
in the case of a city law, above
the state minimum wage.

State/City Minimum Wage

Laws:

o 17 states plus the District of
Columbia.

e Two cities: San Francisco and
Santa Fe.

e Wage floor is established for the
low-wage labor market.

o When indexed to inflation, this
floor increases annually,
creating upward pressure on all
low-income wages.

City and County Living Wage Ordinances. According to the Living Wage Resource Center,
“Im]any campaigns have defined the living wage as equivalent to the poverty line for a family of
four, (currently $9.06 an hour), though ordinances that have passed range from $6.25 to $13.00
an hour, with some newer campaigns pushing for even higher wages”.®' The ordinances often
require that roughly a dollar more an hour be paid to workers whose employers do not offer
health benefits. Some of the ordinances are designed to target specific groups of low-wage
employees at companies which perform tasks that municipalities have outsourced such as
garbage collection, security services, home healthcare, and personal care. Low-wage workers in
the private sector (e.g., in restaurants, hotels, and retail stores) are not directly affected.

Several recent living wage ordinances have targeted home care workers and together have
affected tens of thousands of direct-care workers. Examples include ordinances in New York
City, Westchester and Suffolk Counties in New York, and San Francisco. The New York City
ordinance, which was signed into law in November 2002, applies to about 50,000 PCS workers
who previously earned $7.69 per hour working for home care agencies operating under contract
with the city through the state’s Medicaid program.®” The current living wage is set at $9.60
assuming the employer provides health benefits or $11.20 if health benefits are not provided. In
July 2006, the wage rate increased to $10.00 an hour ($11.50 if no health benefits are provided).

State and City Minimum Wage Laws. The federal hourly minimum wage of $5.15 has
remained unchanged since 1997. According to the Center on Budget and Policy Priorities, over
the past eight years the purchasing power of the minimum wage has deteriorated by 17 percent
and, after adjusting for inflation, the value of the minimum wage currently is at its second lowest
level since 1955.% Seventeen states and the District of Columbia have raised their minimum
wages above the federal level.* The higher wages (2006 levels) range from $6.15 in Delaware
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and Minnesota to $7.63 in Washington. Furthermore, four states—Washington, Oregon, Florida,
and Vermont—have chosen to index their minimum wage so that they automatically increase
each year with inflation.®® Indexation is an important policy tool for addressing the problem of
declining real wages for the lowest paid workers, and it also avoids the political battle of an
annual legislative fight to protect workers’ living standards.

In addition to efforts to increase and/or index state minimum wages, over the past four years
seven cities have decided to enact their own minimum wage laws. Five of these laws have been
blocked either by state legislatures or the courts; the two still standing are in San Francisco and
Santa Fe, both enacted in 2003. The San Francisco minimum wage, approved in November 2003,
is indexed to the inflation rate and applies to all businesses with at least ten employees and has a
phase-in for non-profits and small businesses. In 2005, the business wage was set at $8.62, with
$7.75 for non-profits and small businesses. The Santa Fe minimum wage applies to all large
businesses. Santa Fe’s wage began at $8.50 and is scheduled to increase to $9.50 in 2006 and
$10.50 in 2008.

State and city minimum wages have direct effects on the workers who receive them, but they
also have indirect effects on other low-wage workers because they essentially establish a floor
under the low-wage labor market and exert upward pressure on the general wage scale for low-
income workers. Just how much that floor helps support higher wages for workers who are still
low-income but receiving wages above the minimum wage is an issue that has not been well
researched. The related policy tool of indexing minimum wages is also likely to strengthen
pressure on state government to keep its reimbursement rates for LTC services more current.

Strategy #7: Health Insurance Initiatives Targeting Direct-Care Workers

While most of the strategies previously described in this report focus primarily on wages, they do
not preclude attention to benefits. In just the last few years, the problem of direct-care workers’
lack of access to affordable health care coverage has gained greater attention on its own merits.
Policymakers and employers are realizing the importance of health benefits as a key component
of'a good job. As William Ebenstein, a senior researcher in the developmental disabilities field,
writes, “[o]ver the last 20 years, much of the debate around the direct support workforce has
focused on wages. The growing health care crisis requires that this debate be broadened to

include the cost of benefits for both employers and workers™.®

Ranging from small, local pilot demonstrations to statewide campaigns, several initiatives across
the country are drawing attention to the problem of health insurance coverage for direct-care
workers, and are involving providers and policymakers, and in some cases workers and
consumer organizations, in devising solutions. The importance of these efforts is underscored by
recent research studies that suggest that the provision of health insurance benefits for this
workforce may play a stronger role in reducing turnover and increasing retention than increasing
wages alone.®” To date, most of these initiatives are in the start-up phase and, therefore, do not
yet have concrete results to report.
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Exhibit 9

Health Insurance Initiatives Targeting Direct-Care Workers

Types of Initiatives

State Examples

Results

Subsidizing employer-sponsored
insurance

Indiana, North
Carolina, New York
(agency-based pilots);
Maine (statewide);
Pennsylvania (regional
pilots)

e New York evaluation of its Home
Care Workers Health Insurance
Demonstration Project showed
improved retention and decreased
turnover.

e Indiana, Maine, and North Carolina
evaluations due in 2007.

Innovative employer-based health
insurance package

New Mexico (agency-
based pilots)

Evaluation due in 2007.

Outreach for pre-established plans

Maine, Washington

Evaluations due in 2007.

Recommendations by Governor’s

Arizona, Michigan,

Various initiatives underway to address

Long-Term Care Workforce Pennsylvania, recommendations (from studies to
Commissions or other public/private | Wisconsin broader expansion efforts).
initiatives or workgroups

Submission of state legislative bills Massachusetts, ¢ In Massachusetts, S. 705 was

to directly address the problem of
lack of health insurance coverage for
direct-care workers

New Hampshire

subsumed by H4850 (enacted in April
2006) which provides for near-
universal health coverage and is

expected to cover an additional
500,000 uninsured individuals.

e In New Hampshire, SB 279-FN was
killed in committee in February 2006.

As shown in Exhibit 9, the mechanisms for achieving broader health care coverage for direct-
care workers typically rely one or more of the following mechanisms:*® Subsidizing employer-
based coverage, outreach to enroll direct-service workers in plans offered through public-private
partnerships, pooling together small employers to form employer purchasing pools, and
increasing eligibility for publicly-funded plans. These mechanisms are not mutually exclusive.
Many states are experimenting with reforms that combine public support for private insurance
(e.g., premium assistance programs).

As of mid-2006, initiatives targeting expanded health care coverage for direct-care workers had
been undertaken in twelve states (see Exhibit 9). These initiatives vary widely in their strategy,
design, and scope. Under CMS’s Demonstration to Improve the Direct Service Community
Workforce (DSW), ten states received grants in 2003 and 2004, and six of these focused on
expanding health care coverage to direct-care workers in order to improve retention and
recruitment. According to a recent overview report prepared for CMS:*

e QGrantees in four states—Indiana, North Carolina, Virginia, and New Mexico—are
spending demonstration funds directly on benefits for a small target group of direct-
service workers. While the first three states in this category are approaching this by
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subsidizing employer-based coverage, New Mexico is offering an arrangement that
combines basic insurance and personal accounts.

e QGrantees in two states, Maine and Washington, are spreading grant funds more broadly to
benefit larger groups of workers; both states are using outreach campaigns to increase the
number of direct-service workers enrolled in already established plans.”

In Maine, efforts are underway to expand DirigoChoice, Maine’s new statewide subsidized
health insurance program, by targeting home care agencies and a direct-care worker coalition. In
Washington, the expansion effort is part of a public-authority collective bargaining agreement
for consumer-employed direct-care workers whose services are reimbursed under a Medicaid
waiver. The Maine intervention focuses on convincing employers to offer coverage whereas the
Washington program is focused on improving the take-up rate of already eligible individuals.

Two other states, Michigan and Pennsylvania, have start-up initiatives sponsored by Health Care
for Health Care Workers (HCHCW), a new national campaign of the Paraprofessional
Healthcare Institute which seeks to bring public attention to the health insurance situation facing
direct-care workers.”' These efforts aim to combine public education with pilots to expand
employer-based coverage while at the same time linking with statewide campaigns to bring more
universal state-based coverage.

e In Spring 2006, HCHCW in Michigan conducted the 2006 Michigan Long-Term Care
Employer Survey on Health Insurance. This survey marked the first effort of its kind in
Michigan to gather information across all sectors of LTC on the availability of health
insurance coverage for direct-care workers and the problems facing employers in the
provision of insurance.”” HCHCW also is developing recommendations and providing
input into the design of the Michigan First Healthcare Plan, a coverage expansion
proposed by the governor to provide health insurance coverage to 550,000 of the state’s
uninsured who have incomes below 200 percent of Federal Poverty Levels. In addition,
HCHCW is developing a pilot to target outreach and enrollment to direct-care workers;
identifying options for linking direct-care workers and small LTC employers with already
established locally- or regionally-based subsidized health plans; and providing
consultation and outreach to employers that currently provide health insurance but have
low take-up rates.

e In Pennsylvania, building on recommendations made by the Pennsylvania Center for
Health Careers (a public/private initiative created by the governor), HCHCW is currently
engaged in two key efforts: 1) pooling small LTC providers in one tri-county area in
order to establish a health insurance purchasing pool, and 2) creating a targeted health
insurance pilot project that would either be regionally or occupationally based. For the
tri-county project, in conjunction with the Wisconsin Regional Training Partnership,
HCHCW is conducting a needs assessment of home and community-based providers’
health insurance coverage for a newly formed Regional Workforce Center, including
developing an employer survey to be used to prepare a feasibility study for a Professional
Employer Organization (PEO).” The targeted pilot project would offer both public- and
employer-sponsored options for insurance coverage for direct-care workers. As a first
step, HCHCW is working with the Pennsylvania Department of Labor and Industry’s
Center for Workforce Information and Analysis to survey direct-care workers regarding
their health insurance coverage, utilization patterns, and health status. The pilot will
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explore a range of financing options and models of public and private health insurance
vehicles, and could expand state-supported pools for covering direct-care workers.

In some states (for example, Arizona, Michigan, Pennsylvania, and Wisconsin), LTC workforce
commissions or workgroups appointed by governors or other public/private initiatives have made
recommendations regarding expanding health insurance coverage for direct-care workers. Such
recommendations often become the springboard for further proposals and action.

Finally, a few states have introduced legislation that specifically calls for the establishment of
direct-care worker health insurance coverage, as was the case this year in Massachusetts and
New Hampshire.

e In Massachusetts, S. 705 would have established an insurance assistance program for the
direct-care human service and health care workforce that would have eliminated the
employee share of premiums for eligible direct-care workers who are currently offered
employer based insurance. In addition, the program would have covered the full cost of
premiums for eligible workers who are not currently offered employer-based insurance.
S. 705 was subsumed by the passage of near-universal health insurance coverage in
Spring 2006.

e In New Hampshire, SB 279-FN would have allowed employees of area agencies and
mental health clinics to be treated as state employees for the purposes of health insurance.
The bill was killed in committee in February 2006.

IV. Summary and Conclusions

This survey of state and local efforts to improve compensation for direct-care workers suggests
several important issues and implications that advocates, policymakers, researchers, and
providers may find useful to consider.

1. Lack of Federal Oversight and Guidance. Federal oversight of and guidance to state
Medicaid rate-determination methods and procedures have been minimal but should be
strengthened to help improve workforce adequacy and the quality of services received by
consumers. To date, little attention has been paid to the impact of low payment rates (including
low wages and benefits paid to direct-care workers) on the quality of services received by
Medicaid recipients, and, therefore, to the need for states to monitor the wage rates and benefits
paid to direct-care workers as part of their quality assurance approaches. Few meaningful federal
review requirements are in place regarding state rate-setting methods and procedures, and CMS
has not used its enforcement powers to assure adequate reimbursement payment. Furthermore,
CMS has not developed guidance for states concerning desirable rate-setting principles and
standards to inform rate setting across LTC settings. Useful guidance could include:

e Standards for assessing the adequacy and reasonableness of rates.
e QGuidelines concerning the minimum frequency with which rates should be revised.

e Options regarding the economic and financial information to be considered when
establishing and/or revising base rates as well as updating them.

e Options for creating rate enhancement incentives (e.g., “pay-for-performance" or "tiered
reimbursement strategies") which target specific policy and program goals to be achieved
through performance standards related to quality-of-care and quality-of-job.
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2. Existing Direction to States. Court decisions as well as federal statutes and regulations
arguably provide the following guidance to state Medicaid agencies:74

Payments for services must be consistent with efficiency, economy, and quality of care.

The state Medicaid agency’s payments must be sufficient to enlist enough providers so
that services under the plan are available to recipients at least to the extent that those
services are available to the general population.

The state Medicaid agency must provide methods and procedures to achieve the above
two outcomes.

The state Medicaid plan must describe the policy and the methods to be used in setting
payment rates for each type of service included in the state’s Medicaid program.

The state Medicaid agency must provide public notice of any significant proposed change
in its methods and standards for setting payment rates for services.

3. Ad Hoc Reimbursement Rate-Setting Methods. Most states set reimbursement rates for
Medicaid PCS in a relatively ad hoc manner, and many do not know what the provider
agencies they contract with pay their workers.

Ad hoc refers to situations where no requirements exist that rates be reviewed on a periodic
basis in order to evaluate their adequacy over time, and where no systematic process is in
place to update or rebase rates taking into account relevant economic and financial
information, including provider costs. Rather, rates are largely determined on an as-needed
basis in response to improvement or deterioration in a state’s financial condition, the
emergence of pressing workforce issues, or in response to targeted provider or consumer
advocacy efforts or lawsuits.

Most states do not know what the provider agencies they contract with pay their workers or
the extent to which workers in direct-care occupations have health insurance coverage —
two key factors which research shows play critical roles in determining turnover and
vacancy rates and, therefore, the overall adequacy and stability of the PCS workforce.

While Medicaid reimbursement rates for nursing facilities typically are updated annually
based on an inflation factor, these adjustments are extremely rare for HCBS. In the absence
of regular rebasing, the lack of an automatic cost-of-living adjustment means that the real
value of HCBS rates necessarily will decline and fail to keep up with provider costs and
inflation.

4. Problematic Rate Setting. Most current approaches to PCS rate setting and wage
determination are problematic for several reasons:

Rates tend to be determined primarily by the overall state budget-driven process which
can be heavily influenced by political factors, including the relative advocacy strength of
different LTC providers, consumer groups, and organized labor.

Providers are subject to considerable uncertainty regarding their year-to-year funding.

If a state neither knows the profile of worker wage rates and benefits paid by provider
agencies nor sets a percentage ceiling on administrative expenses, there is a danger that
rate increases will not reach workers.
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e Lack of an integrated approach to rate setting across Medicaid HCBS can lead to
unrelated and inconsistent rate setting across departments and across programs. When
financing incentives and reimbursement methods are not aligned with systems-change
goals, this lack of coordinated rate setting can impede overall reform goals for LTC such
as shifting the locus of care to home and community-based settings and away from
nursing facilities (“rebalancing”).

e Lack of an integrated approach to rate setting across Medicaid HCBS also can result in
different wages being paid to workers performing the same tasks, thus putting jobs in one
LTC setting at a competitive disadvantage relative to other settings.

5. No Single State Solution. Exemplary approaches to improving wage rates and benefits
for personal care workers typically are unique to particular state and local contexts. A one-
size-fits-all solution across the states is difficult to imagine given the considerable variation in
state circumstances. Instead, advocates, policymakers, worker associations, organized labor, and
provider associations need to determine, within their own unique state context, where the most
strategic leverage points lie for increasing direct-care wages and benefits. This review does
suggest that establishing a foothold in at least one LTC setting providing for regular and
consistent wage setting review can be valuable for two reasons. First, it sets an “example” (a
benchmark or floor) for other settings or occupations to follow; and second, because all direct-
care wages are ultimately connected, it can create a “vacuum effect” which puts upward pressure
on direct-care wages in other sectors. This foothold, for example, could be an indexed living
wage ordinance in an important city or county with sizable contracts with home care workers; it
could be an indexed state minimum wage; it could be a unionized group of directly-hired
workers whose employer-of-record is a public authority; and it could be state legislation or
regulatory agency action which provides for a cost-based reimbursement rate-setting approach
with biannual rate adjustments such that a certain minimum percentage of the costs of providing
particular HCBS are guaranteed funding.

6. Effective Components of Wage and Benefit Improvement Strategies. While they are far
from common practice, particular components of compensation improvement strategies
deserve highlighting because they have the potential to have a noticeable impact on
improving the adequacy of wages and benefits for direct-care workers. These components
include:

e Providing an automatic update mechanism, such as an annual inflation adjustment using
an index tied to health care labor costs, or at least to the Consumer Price Index (CPI) or
the Medical Care CPI.

e Putting protocols and procedures in place which assure that the administrative portion of
the payment rate received by agency providers is not excessive and that a substantial
portion of any given rate increase is actually allocated to direct-care labor costs and,
therefore, can reach workers.

e Tying the evaluation of the adequacy and reasonableness of wage rates to a “comparable
wage” or “living wage” approach. The former assumes that direct-care staff should be
paid hourly wages and fringe benefits comparable to what other employees receive in
similar positions or which are otherwise competitive with local economic conditions.
Local market surveys conducted on a regular basis can be an effective tool for
determining comparable wages. The living wage approach assumes that direct-care
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workers are paid a living wage at least sufficient to make them ineligible for government
assistance and able to afford basic living expenses such as health insurance. Still another
alternative is to tie reimbursement rate setting to a cost-based approach that recognizes
providers’ actual costs of doing business.

e Building in the capacity to evaluate the adequacy of the rates over time so that the base
rates stay competitive and keep up with changing relative costs.

Ensuring good quality care hinges on the ability of state and local policy makers to address the
adequacy of the wages and benefits paid to direct-care workers. As states move forward with
efforts to reform their LTC systems so that they are increasingly home and community-based,
this issue will only grow in importance. Most states appear to be at the earliest stages of
designing comprehensive and systematic approaches to setting payment rates for directly-hired
and agency-employed PCS workers. It is noteworthy that federal guidance and direction in this
area appear to be remarkably minimal, suggesting that there is room for the federal government
to take steps to assist states in their efforts to promote a quality direct-care workforce with
sufficient capacity. At the same time, policymakers, providers, researchers, consumers, and
advocates seeking to improve the wages and benefits paid to workers can draw upon the
emerging state-level experience and lessons which this report begins to detail.
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APPENDIX A

SUPPLEMENTAL QUESTIONS TO THE 2005 NATIONAL SURVEY OF STATE
INITIATIVES ON THE LONG-TERM CARE DIRECT-CARE WORKFORCE

The following five questions are asked in order to identify models that may be helpful to states in administering
their Medicaid personal care services.* They are part of a study commissioned from the Paraprofessional
Healthcare Institute by the AARP Public Policy Institute (PPI,) with the findings to be published in a PPI report
in 2006.

1. Does your state (or do counties within your state) set direct-care worker wage rates for any of
your Medicaid personal care services or aged and disabled waiver programs?

(Please do not include the setting of a service reimbursement rate.)

[ JYes [ JNo

a) If yes, please briefly explain how those wage rates are determined (e.g., by market
survey, specification of minimum wage rate/salary, COLA adjustment, self-sufficiency
wage analysis) and describe those rates.

b) If no, do you have any information on how wage rates are determined (e.g., collective
bargaining, agency determined, consumer determined) and describe those rates:

c) Provide contact information for the person most knowledgeable about this issue
(telephone number or email address):

2. Does your state have a system(s) to track and/or monitor whether Medicaid personal care
services* authorized in individual care-recipient care plans are delivered?
[ JYes [ ]No

a) If yes, please describe this system so that it may be shared with others for quality
improvement purposes.

3. What state grievance procedures are available for Medicaid consumers who are dissatistied
with the delivery of their personal care services?

4. Are personal-care agencies required to provide back-up aide or attendant services when they
contract with the state?

[ JYes [ ]No

a) If no, how does the state provide for back-up aide or attendant services?

5. Do you know of any highly successful or “best systems” at the state, county, agency, or
program level to:

Provide back-up aide or attendant services: [ IYes [ ] No
Track authorized and delivered services: [ JYes |:|_N0
Receive, resolve, and track consumer grievances: [_|Yes [ ] No

a) If vyes, please briefly describe and provide a contact person (e-mail address or phone
number) for additional information:

* Note: Personal care services include those provided in aged and disabled waivers, the Personal Care Option, and
through consumer-directed or cash and counseling programs.
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APPENDIX B

RESPONSES TO SUPPLEMENTAL QUESTIONS TO THE 2005 NATIONAL SURVEY OF
STATE INITIATIVES ON THE LONG-TERM CARE DIRECT-CARE WORKFORCE

State Survey response AARP section [State directly [State monitors [State requires

response sets any PCS whether agency backup

38 responses or |38 responses or  [Worker Medicaid PCS [services?
76% response rate |76% response rate wages? are received?

Alabama Yes Yes Yes No Yes
Alaska
Arizona Yes Yes No Yes Yes
Arkansas Yes Yes No Yes No
California Yes Yes Yes Yes Yes
Colorado Yes Yes No Yes No
Connecticut Yes No
Delaware Yes Yes Yes No response No response
Florida Yes Yes No Yes Yes
Georgia Yes Yes No Yes No
Hawaii Yes No
Idaho Yes Yes Yes Yes Yes
Ilinois
Indiana
Towa Yes Yes No Yes No
Kansas Yes Yes No Yes Yes
Kentucky Yes Yes No No Yes
Louisiana Yes Yes No Yes Yes
Maine Yes Yes Yes Yes No
Maryland Yes Yes Yes Yes Yes
Massachusetts
Michigan Yes Yes Yes Yes Yes
Minnesota Yes Yes No response Yes No
Mississippi Yes Yes No Yes No
Missouri Yes Yes Yes Yes
Montana Yes Yes No Yes Yes
Nebraska
Nevada Yes Yes No Yes Yes
New Hampshire
New Jersey Yes Yes Yes Yes No response
New Mexico Yes Yes No Yes
New York Yes Yes Yes No No response
North Carolina Yes Yes No Yes No
North Dakota
Ohio Yes Yes No Yes Yes
Oklahoma Yes Yes No Yes Yes
Oregon Yes Yes Yes Yes
Pennsylvania Yes Yes No Yes Yes
Rhode Island
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APPENDIX B

RESPONSES TO SUPPLEMENTAL QUESTIONS TO THE 2005 NATIONAL SURVEY OF
STATE INITIATIVES ON THE LONG-TERM CARE DIRECT-CARE WORKFORCE

South Carolina Yes Yes No Yes Yes
South Dakota Yes Yes No Yes Yes
Tennessee

Texas Yes Yes No Yes Yes
Utah Yes Yes No No No
'Vermont Yes Yes Yes Yes Yes
\Virginia Yes Yes No Yes No
'Washington Yes Yes Yes Yes Yes
'West Virginia

'Wisconsin Yes Yes No Yes No
'Wyoming Yes Yes Yes Yes Yes
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APPENDIX C

RESPONSES TO HEALTH INSURANCE QUESTIONS TO THE 2005 NATIONAL SURVEY
OF STATE INITIATIVES ON THE LONG-TERM CARE DIRECT-CARE WORKFORCE*

State Question 6 Question 7
Has your state developed (or has plans to [Does your state collect data or have
develop) strategies to address the lack of [the capacity to collect data on health
affordable health insurance for health insurance coverage by occupation
care workers? (e.g., HRSA grant or Medicaid)?

'Alabama No No

|Alaska

|Arizona Yes. The state Long Term Care Workforce
Taskforce is expected to recommend
approaches to making health insurance more No
affordable for direct-care workers.

Arkansas No No

California No response No response

Colorado No No response

Connecticut No response No response

Delaware No response No

Florida No Yes

Georgia No No

Hawaii No response No response

Idaho No No

Ilinois

Indiana

Towa 'Yes. lowa conducted a wage and benefit
survey of fiirect—care Wor.kers. and itg BJBC No
Coalition is currently reviewing options to
ensure that direct-care workers are covered.

Kansas Yes No response

Kentucky No No

Louisiana No No

Maine 'Yes. Dirigo Health program makes health
insurance coverage available to small
businesses and individuals. A workforce
demonstration project in Maine is evaluating No
direct-care worker recruitment, which
includes an effort to enroll workers in
Dirigo Health.

Maryland No Yes

Massachusetts

Michigan 'Yes. A planning project in Michigan is
seeking to extend health insurance to all Yes
citizens in the state.

Minnesota No Yes

Mississippi No No

Missouri No response No response
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APPENDIX C

RESPONSES TO HEALTH INSURANCE QUESTIONS TO THE 2005 NATIONAL SURVEY
OF STATE INITIATIVES ON THE LONG-TERM CARE DIRECT-CARE WORKFORCE*

Montana No No
Nebraska
Nevada No No
New Hampshire
New Jersey No response No response
New Mexico
New York 'Yes. New York currently has a small Home
Care Worker Rate Demonstration Project. No
North Carolina' No response No responses
North Dakota
Ohio No No
Oklahoma No No
Oregon
Pennsylvania Yes Yes
Rhode Island
South Carolina No No
South Dakota No No
Tennessee
Texas No No
Utah No No
'Vermont No No
\Virginia 'Yes. Small pilot demonstration through a
Direct Service Worker grant offers No
insurance through the child health program.
'Washington Yes Yes
'West Virginia
'Wisconsin No No response
'Wyoming No Yes

* Susan Harmuth and Susan Dyson (September 2005) Results of the 2005 National Survey of State Initiatives on the
Long-Term Care Direct Care Workforce, National Clearinghouse on the Direct Care Workforce and Direct Care
Workers Association of North Carolina, p. 17. Available at:
http://www.directcareclearinghouse.org/download/2005_Nat_Survey_State Initiatives.pdf.

! Added by survey report authors (see p. 8): “The Direct-Care Workers Association of North Carolina will conduct an
analysis of potential health insurance / mini medical plans that might be considered for inclusion as an optional benefit of
association membership.”
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