Sample Letter to US Department of Labor in Support of Changing the “Companionship” Exemption for Home Care Workers under the Fair Labor Standards Act 
(Download electronically at http://phinational.org/fairpay) 
Mary Ziegler, Director
Division of Regulations, Legislation, and Interpretation
Wage and Hour Division
U.S. Department of Labor, Room S-3502
200 Constitution Avenue, N.W.
Washington, DC 20210 

RE:  (RIN) 1235-AA05
DATE (no later than February 27, 2012)
Dear Ms. Ziegler:
On behalf of [organization name], I am writing in support of the Department of Labor’s proposed rule (RIN) 1235-AA05 that would narrow the current exemption of home care workers from the minimum wage and overtime protections under the Fair Labor Standards Act. [name of organization], which advocates for [quality health care] [access to health care for all] [quality long-term services and supports] [on behalf of low-income consumers or workers],  strongly supports this proposed policy that will improve the quality of care for Americans with age-related and other disabilities and the quality of the jobs of those providing that care.  Home care workers provide skilled care for the consumers for whom we advocate which far exceeds simple companionship.  The proposed regulation takes one step toward ensuring what consumers need:  a stable and competent home care workforce to meet the growing demand for these services. Most importantly, the proposed rule will give these workers—who are in one of the country’s fastest-growing occupations--the same rights as all other American workers, including those that do the same work in institutional settings.
We support this proposed rule for the following reasons: Following are points you could include:
· The cost of providing these basic labor protections for home care aides is manageable. First, 21 states and D. C. already guarantee minimum wage to their home care workers; 15 of these states also guarantee overtime pay for some groups of home care workers.
 Second, high overtime usage—which would be the most costly aspect of the proposed change--is concentrated in a small fraction of home care cases because most state programs do not pay for high-hours cases. Finally, the DOL’s own estimates found that the national cost of the proposed change is likely to amount to less than one-tenth of one percent of the industry’s $84 billion in annual revenue and a similarly small percentage of total Medicaid spending on home care services.
· Some home care employers—including one of the nation’s largest for-profit home care agencies
 -- are already paying overtime despite the federal exemption. These employers’ experiences illustrate how the transition to expanded FLSA coverage can be part of a strategy for modernizing the home care delivery system to provide better quality care and attract a skilled workforce to meet our nation’s growing need for home care in the 21st century. 

· Ending the companionship exemption will improve continuity of care.  Right now, the industry’s staggeringly high turnover rates – as high as 50-60% - are the greatest threat to continuity of care. This turnover is estimated to cost employers on average at least $2,500 per worker, an annual cost of somewhere between $1.3 and $2 billion.
  Providing the fundamental labor protections of minimum wage and overtime will help reduce turnover, improve continuity of care, and help lower costs.
We disagree with opponents of the proposed rule who say that narrowing the companionship exemption will make Medicaid home care services less affordable for the states, forcing people who need care into nursing facilities.  Narrowing the companionship exemption to guarantee minimum wage and overtime protection for more home care aides should have limited impact on state Medicaid budgets for the following reasons:

· In the 21 states that already guarantee minimum wage and some overtime protections-- including some state’s with the nation’s largest Medicaid home care programs--extension of federal wage laws will result in no or minimal change to employers’ responsibilities to workers. 

· High-hour cases that require workers to provide services for more than 40 hours per week are quite rare.  Only about 9 percent of home care workers nationally report working more than 40 hours/week, and most of those work only slightly more than 40 hours.
 In fact, the bigger problem for home care workers is that only part-time hours are available. Nearly half of workers report they work less than 40 hours per week and 40 percent of these workers would prefer more hours. To avoid excessive overtime costs, employers can rebalance workloads, perhaps providing more full-time jobs for workers who are currently underemployed.   
· There is no data showing that states with minimum wage and overtime protections for home care workers have higher rates of institutionalization, suggesting that other states should be similarly capable of making this shift without major disruptions to their long-term care systems.

· There is evidence that low wages actually impose significant costs to the Medicaid system – costs that this reform would help to mitigate.  In addition to contributing to high turnover rates, which add several billion dollars to the cost of long-term care each year, annual earnings of home care workers are so low that nearly half must rely on public benefits to adequately support their families.  Raising wages modestly could therefore result in an overall costs savings to Medicaid home care programs and state budgets. 

We urge you to implement this proposed rule to extend minimum wage and overtime protections to home care workers.

Sincerely, 
NAME

ORGANIZATION
ADDRESS (at least city and state unless on organizational letterhead)
� See “Which states provide minimum wage and overtime to home care workers?” � HYPERLINK "http://www.nelp.org/page/-/Justice/2011/MiniWageOvertimeHomeCareWorkers.pdf" �http://www.nelp.org/page/-/Justice/2011/MiniWageOvertimeHomeCareWorkers.pdf�   


� Addus Health Care is one of the five largest multi-state providers of personal care services in the country. It serves 25,000 consumers each week and operates in 19 states. See, Addus profile in NELP, “Fair Pay for Home Care Workers”, available at � HYPERLINK "http://www.nelp.org/page/-/Justice/2011/FairPayforHomeCareWorkers.pdf?nocdn=1" �http://www.nelp.org/page/-/Justice/2011/FairPayforHomeCareWorkers.pdf?nocdn=1�  


� D. Seavey, The Cost of Frontline Turnover, etc.


� PHI analysis of the U.S. Census Bureau, Current Population Survey (CPS), 2010 Annual Social and Economic (ASEC) Supplement.





